ARMED FORCES PENSION SCHEME 1975 (AFPS 75) LEGACY ISSUES                          

                        FACT SHEET 1 –PRE-1975 PENSION ISSUES

Background & Legislative Change

Prior to 1975 there were no rights to preserved pensions in any public or private pension schemes. Most schemes had very restricted qualifying criteria for the award of pensions. For instance, to qualify for a pension under the Civil Service arrangements, an individual had to be over age 50 and have served for ten or more years. Those who left voluntarily before meeting these criteria lost rights to pensions. For the Armed Forces occupational pensions were awarded only if a member had completed at least 16 years reckonable service as an officer or 22 years reckonable service as an other rank. Reckonable service is paid service after age 21 for officers or after age 18 for other ranks.
Engagements for shorter periods were on non-pensionable terms. 
Gratuities (lump- sum payments) were awarded to those who did not serve long enough for a pension but had completed at least nine years reckonable service as an officer or 12 years reckonable service as an other rank. Gratuities were not paid to compensate for lack of pension but rather to assist the individual to settle into civilian life. 
The Social Security Act 1973 brought about changes by requiring  all pension schemes to preserve pension rights for those who left service after 6th April 1975 having completed at least five years qualifying service, and having attained the age of 26.  Later Social Security Acts reduced the qualifying period from five years to two years and removed the age qualification requirement. These changes were not made retrospective. Individuals receive the benefits in accordance with the scheme rules in place at the time of their retirement.    
National Service

There was prior to, and post 1975, no statutory provision requiring an employer to allow a National Serviceman’s period of compulsory service to count towards an occupational pension. However, notional contributions towards a State pension were made on behalf of those serving on National Service terms. The changes brought about by the 1973, and subsequent Social Security Acts, did not apply to former National Servicemen.      

Publicity                                 

Section 91(3) of the 1973 Act gave the Secretary of State the authority to make regulations requiring employers to inform employees, ‘in a manner which may be prescribed’, about changes to their service that affected their pension rights, and this took effect from 5 September 1973. However, the issues of how and when preserved pensions should be introduced for the Armed Forces Scheme remained unsettled until July 1974 when the date of 1 April 1975 was set for their introduction. The changes to the AFPS 75 to accommodate preserved pensions were not formally agreed until January 1975. 
In March 1975 a leaflet was published which explained the main features of preserved pensions and gave notice that they would apply to those who served on or after 1 April 1975.  Although, the Act required that preserved pensions had to be introduced no later than 6 April 1975 the provisions were in the public domain in August 1973. The MOD policy on date of implementation for the Armed Forces was not established until January 1975 and the implementation took place within the time frame specified in the Act.  The MOD decided, at the time, to wait until the policy details were established before publicising them, though the broad policy had been widely publicised by the Government and had been well reported in the media.  Although the Act required that preserved pensions had to be introduced no later than 6 April 1975 there was no consistent date used by pension schemes across the public sector for the introduction of the legislation; therefore schemes introduced the legislation at different times.

Transfer Rights 

Following the introduction of preserved pensions in 1975, those individuals who served after 31 March 1975 and who left the Armed Forces with a preserved pension award could have their pension transferred to another public sector scheme. Prior to 31 March 1975, there were limited provisions for individuals to move from one public scheme to another (with prior approval from their former Department) while protecting their accrued pension benefits. For example, doctors could move into academia without forfeiting any pension rights. This arrangement was in place to enable public servants to widen their experience without detriment to their pension status. However, the AFPS 75 was not part of these arrangements. 
From 31 January 1979, in line with Government legislation, transfer rules were introduced into the AFPS. These stipulated time limits for transfers to be conducted. Members who were discharged from the Armed Forces on or after 6 April 1975, when preserved pensions were introduced under UK pension legislation, (but before the introduction of the AFPS transfer rules) were given the opportunity to apply for a transfer of benefits into the club scheme of which they were a member. The cut-off date for applications to transfer out AFPS benefits was initially 31 December 1979, but this date was subsequently extended to 30 June 1980, and finally to 30 September 1981. 

Members of occupational pension schemes who leave pensionable service on or after 1 January 1986 with preserved pension rights have a legal right to transfer those rights to another pension arrangement. They can up to one year before their benefits become payable or up to six months after leaving the Armed Forces if that is later.

Extension of Service

Many ex-Service personnel complain that they were not allowed to sign on for a pension. In the 1970s the Armed Forces operated a system of incremental engagements in order to match the size of the workforce to the individual needs of the Service. The 1970s was a time of great change in terms of defence requirement.  During this time, the Armed Forces operated a system of Manning Control points which allowed them to consider their manpower needs in terms of both numbers and skills. Those who left under the operation of Manning Control Points did not generate an entitlement to redundancy benefits as the individual signed on for a certain period and completed it. Those individuals who were made redundant were compensated in accordance with the scheme rules.
 Retrospection/comparisons 

 with other public service schemes

Understandably, a number of individuals who have no occupational pension rights for their time in the Armed Forces feel aggrieved that the pension provision made since the mid-1970s was not applied retrospectively. However, it is a principle of public service pensions policy, and one that has been upheld by successive Governments that improvements to pension schemes are not made retrospective. Retrospection would add significantly to the cost of introducing any meaningful improvements to the scheme because, typically, legacy issues are common to other public service schemes and not limited to just the Armed Forces. 
Claims are sometimes made that the Armed Forces are treated less favourably in respect of preserved pensions than other members of public sector pension schemes. This is not correct. For example, to qualify for a pension under the Civil Service arrangements, an individual had to be over age 50 and have served for ten or more years. Those who left voluntarily before meeting these criteria lost rights to pensions. 

It is a fact that the AFPS 75 legacy issues are replicated in other public sector schemes in existence prior to the Social Security Act 1973. Where legacy issues are common across public sector schemes, a retrospective change implemented for the Armed Forces would certainly result in pressure from others for similar treatment. To concede retrospection for one group would place great pressure on other public service schemes. Although no specific estimate has been made, resolving legacy issues across the board would cost the tax-payer billions of pounds. Further, if retrospection were to be accepted, future meaningful improvements to pension schemes for current employees would be unaffordable.
“Abatement” and the Legal Challenge
The Department’s stance on pension provision for those who served prior to 1975 has been legally challenged by the Armed Forces Pension Group Ltd (AFPG) Ltd. In 2003, a group of ex-servicemen from AFPG Ltd issued proceedings against the MOD claiming that they had suffered an ‘abatement to their pay’, which amounted to a pension contribution. However, the adjustment to which the Group referred was found not to be a pension contribution. 
In 1970, the military salary was introduced and, from 1971, the Armed Forces Pay Review Board (AFPRB) began to make recommendations regarding military salary following consideration of civilian comparators. It was not until 1981, following a Government Actuary’s report, that the AFPRB recommended that the value of the AFPS 75 pension should be reflected in the military salaries of service personnel. Therefore, an adjustment to comparator pay was introduced to reflect the value of AFPS 75 benefits as compared with the pension benefits of comparator employees. This adjustment was put in place to account for the early and fast accrual of benefits under the AFPS 75 compared to those in the civilian sector. All the members of the Group who claim to have a deduction from their pay left service before 1975 and well before the AFPRB’s recommendation. 
Their case was dismissed  by the High Court who ruled that the Claimants had never had any contractual, equitable, or other right to any amount other than the pay set out in the pay regulations. The claims were struck out on the basis that as a matter of law they were bound to fail. The claim was also rejected by the Court of Appeal and subsequently by the European Court of Human Rights on 5 January 2006. 
2006/07 Campaign to highlight the issue
In November 2006 Colin Challen MP for Morley and Rotherwell tabled Early Day Motion (EDM) no 67.  Mr Challen secured an end of day adjournment debate, for 31 January 2007, on the issue of equal pension provisions for Service personnel, regardless of when they served in the Armed Forces.
In his speech in the House of Commons, on 31 January 2007, the then Armed Forces Minister, Adam Ingram, set out the legislative and policy background to pre-1975 pension arrangements, and asserted that there was no real prospect that this or any Government could afford the many billions of pounds that would be needed to address public sector pensions legacy issues.   Parliament was lobbied on the issue on Tuesday 17 April 2007, by ex-service personnel and their representatives.                                     
Mr Twigg, US of S for Defence met with Colin Challen MP and members of the AFPG Ltd on 25 July 2007 and re-affirmed the message that Adam Ingram gave in his speech in the House of Commons, on 31 January 2007. 
Subsequent to the 25 July 2007 meeting AFPG Ltd conducted a post card campaign and boxes of post cards together with a petition were presented at No 10 Downing Street in November 2007. Also in November 2007 Colin Challen MP tabled Early Day Motion (EDM) 102 on the same issue.
A rally took place in Whitehall on 3 April 2008 to further promote the campaign.            

Comparisons with the Parliamentary Pension Scheme (PPS) 

Sometimes unfair comparison is made with the PPS which has, on occasion, introduced across the board improvements. The AFPS 75 is a non-contributory, un-funded scheme, and members of the Armed Forces did not, and do not, make contributions to their pension. The PPS is a funded scheme that derives its income from investments and contributions and any improvements would normally have to be funded by increased contributions, whereas retrospective changes for AFPS 75 would have to be funded solely by the tax-payer.
MPs’ pensions are paid out of the Parliamentary Contributory Pension Fund (PCPF) which was established under the Ministerial Salaries and Members Pension Act 1965. Before 1965 there was no pension provision for MPs. The 1965 Act provided MPs with a pension when they left the House provided they were age 65 or over and had completed 10 years service in the scheme. Service prior to 1964 which then counted towards a pension was restricted to a maximum of 10 years.
Although there was no legal requirement until 1975 to preserve pension rights for employees who left before reaching retirement age, in 1972 the PCFP introduced preserved pensions for those who had completed 4 years service, payable at age 65.
Gurkha pension issue
Historically Gurkha service in the British Army was on an entirely different basis to that of their British counterparts.  Gurkhas, who are all recruited in Nepal, were once based in the Far East, with the expectation that they would be discharged and retire in Nepal at the end of their service.  Their pension scheme was, therefore, geared towards economic conditions in Nepal.  

This changed in July 1997 with the withdrawal from Hong Kong. They became UK based, and in 2004, they were included in the HM Forces Immigration Rule which allows them the opportunity to settle in the UK after leaving the Army if they have given at least four years service.  These factors have changed the expectation that Gurkhas would retire to Nepal and that their pension arrangements should, in the future, be automatically linked to economic conditions in Nepal.  

On 8 March 2007, the outcome of the Gurkha Terms and Conditions of Service Review, which has eliminated most of the differences between Gurkhas and their UK counterparts, was announced.  This year’s Gurkha intake was eligible to join the new AFPS which was introduced in 2005 and those already in service have been given an opportunity to transfer from the Gurkha Pension Scheme to one of the AFPSs.  Retired Gurkhas who left service on or after 1 July 1997 are also being given the opportunity to access AFPS benefits.

The key point is that the Gurkhas are already entitled to pensions unlike pre-1975 personnel. We are making adjustments to Gurkha pension entitlements and regularising the situation on the basis of the July 1997 and immigration changes when the Gurkhas effectively became UK based and were allowed to develop close ties with the UK. This is not retrospection but a backdating of arrangements to bring them in line with these changes. 
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